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NHS CHC & end of life care

NHS CHC & end of life care

We are concerned that there is still considerable variation 

in the criteria for NHS CHC … that people who meet the 

criteria in one [NHS area] … because of their palliative care 

needs, fail to satisfy the criteria in another …. This is unfair, 

and is incompatible with the principle of a national health 

service.  … We recommend that the Department develop 

national criteria for CHC, including criteria for palliative 

care, to remove the inequitable anomalies that arise 

between criteria operated by different [NHS bodies]. 

House of Commons Health Committee 4th Report 2003–04 

on Palliative Care, v1, HC 454-I (2004) para 47.

http://www.lukeclements.com
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Statistics 2018-19 Q1 (England)

English average (per 50,000 population)

59 eligible for NHS CHC

• 39 eligible for Standard NHS CHC

• 20 eligible for fast-track

CCG variations 

NHS CHC funding 

• 12 times more likely to obtain NHS CHC funding 

in South Tyneside than Luton

Fast tracks

• 15 times more likely to be fast-tracked in 

Barnsley than Bradford; 

• 14 times more likely in Salford than Stockport;  

• 8 times more likely in West Suffolk than West 

Norfolk. 

CCG variations 

• There were only 23 fast tracks in Haringey but 

271 in Hounslow;  

• 11 in North Kirklees compared to the 550 in 

Wolverhampton

Statistically making you: 

• 12 times more likely to be fast-tracked in 

Hounslow than Haringey 

• 33 times more likely in Wolverhampton than 

North Kirklees.   
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End of life care

End of life care

is

primarily a health related 

GMC Guidance (2010) p.8.

Patients are ‘approaching the end of life’ when they are 

likely to die within the next 12 months. This includes 

patients whose death is imminent (expected within a few 

hours or days) and those with: 

• advanced, progressive, incurable conditions; 

• general frailty and co-existing conditions that mean they 

are expected to die within 12 months; 

• existing conditions if they are at risk of dying from a 

sudden acute crisis in their condition; 

• life-threatening acute conditions caused by sudden 

catastrophic events.

2017 NICE Quality Standards 

Standard 8 requires that: 

• People approaching end of life receive 

consistent care that is coordinated effectively 

across all relevant settings and services at any 

time of day or night, and is delivered by people 

who are aware of the person’s medical 

condition, care plan and preferences.
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End of life care

NHS funding entitlement 

is

primarily a legal issue

CA 2014

Legal Duties

NHS Act 2006

Clash of Acts

Both create duties elderly ill and disabled people

Social care   v Nursing care

Legal limit of social care

There is a ‘limit to social care’ under the CA 2014 

(and the SSW-b (W) A 2014).

If the person has needs above a certain level (the 

Coughlan criteria)

• It is unlawful for social services to fund their care

• All their health and social care needs have to be 

funded by the NHS

All their health and social care needs fall to be met 

by the NHS.
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Benchmark cases

 Leeds Ombudsman case  (1994)

 Pamela Coughlan (Court of Appeal) (1999)

 Wigan & Bolton Ombudsman case (2003)

 Pointon Ombudsman case (2004)

 Haringey child (High Court) (2005)

Nursing

In the the key 
case Coughlan 
(1999) 

the Court of 
Appeal 
identified the 
crucial issue as 
being the need 
for  nursing.

Coughlan (1999)

as a very general indication as to where the line 
is to be drawn, it can be said that if the nursing 
services are:
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Coughlan (1999)

(1)   merely incidental or ancillary to the provision 

of [social care] which a local authority is 

under a duty to provide [under the social 

care legislation] and 

Coughlan (1999)

(2) of a nature which it can be expected that an 

authority whose primary responsibility is to 

provide social services can be expected to 

provide,

Then they can be provided (by SS).

The Quantity / Quality test

October 2007

Revised 2009, 2012 and 2018

Decision Support Tool (DST)

• 11 different care domains

Checklist

Fast-track Pathway Tool

NHS CHC Framework
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The headlines – Key 

Messages

The Framework (for all adults) is a change in system that will require 

PCTs and LAs to think and act differently

NHS Continuing Healthcare is part of a whole process of care 

pathways. 

Whatever someone’s ongoing health and social care needs, they still 

need to be met but NHS Continuing Care should always be 

considered in the first place

The Framework is the first step in making continuing care easier for 

the people who work in it and those who are being assessed for it

We do expect there to be more people eligible for full funding 

DoH Resource pack: Introduction Module 1: slide 7

We do expect there to be more people eligible for full funding

PCTs and LAs to think and act differently
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NHS CHC numbers disaggregated

2018 Framework Core Values

63 NHS CC may be provided … in any 

setting (including, but not limited to, a care 

home, hospice or the person’s own home). 

Eligibility  … is therefore not determined or 

influenced by either the setting where the 

care is provided nor by the characteristics 

of the person who delivers the care.

65  The reasons given for a decision on eligibility should 

not be based on the:

• individual’s diagnosis

• setting of care;

• ability of the care provider to manage care;

• use (or not) of NHS employed staff to provide care;

• need for/presence of ‘specialist staff ’ in care delivery;

• fact that the need is well managed;

• existence of other NHS-funded care; or

• any other input-related (rather than needs-related) 

rationale.

2018 Framework Core Values
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Pointon

The Haringey child

• any other input-related (rather than needs-related) 

rationale.

A person can be eligible for NHS CC funding even 

though she / he is not receiving any NHS support 

eg –

2018 Framework Core Values

Fast track Pathway tool

224 … when the individual has a rapidly deteriorating 

condition and may be entering a terminal phase 

225 replaces the need for a Checklist and DST to be 

completed. 

220 [completed by] an appropriate clinician means  … 

responsible for the diagnosis, treatment or care of the 

individual under the 2006 Act and a registered nurse or 

a registered medical practitioner. 

Fast track Pathway tool

226 can be used in any setting … includes …

individuals who are already in their own home or are in 

a care home and wish to remain there

• It appears that a few CCGs have a fixed policy of not 

assessing (for standard CHC) in a hospice setting .

• This is a clear misuse / misconstruing of the 

cautionary comments in the framework concerning 

the use of the checklist in an acute hospital setting –

the need to assess when the individual’s ‘needs on 

discharge are clear’ (para PG.18.1). 
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Fast track Pathway tool

• delays of this kind are often justified in terms of 

waiting for the patient to ‘optimise’. 

• This must generally be inappropriate for a patient in a 

hospice and a fixed policy of this nature would be 

contrary to both:

• a) the regulations (which require an assessment 

‘where it appears that … there may be a need’ for 

NHS CHC - (reg 21(2)). ; and

• b) in any event, a fettering of the CCGs discretion in 

relation to its duty to assess. 

.  

227 The completed FTPT should be supported by a 

prognosis, where available. However, strict time limits 

that base eligibility on a specified expected length of life 

remaining should not be imposed; 

• ‘rapidly deteriorating’ should not be interpreted 

narrowly as only meaning an anticipated specific or 

short time frame of life remaining; and 

• ‘may be entering a terminal phase’ is not intended to 

be restrictive to only those situations where death is 

imminent. 

It is the responsibility of the appropriate clinician to 

make a decision based on whether the individual’s 

needs meet the FTPT criteria. 

Fast track Pathway tool

 an individual may currently be demonstrating few 

symptoms yet the nature of the condition is such that 

it is clear that rapid deterioration is to be expected in 

the near future (para 229)

 CCGs should have processes in place to enable … 

care packages to be commissioned quickly. Given 

the nature of the needs, this time period should not 

usually exceed 48 hours from receipt of the 

completed Fast Track Pathway Tool (para 238)

Fast track Pathway tool
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172 Where a person qualifies for NHS Continuing 

Healthcare, the package to be provided is that 

which the CCG assesses is appropriate to meet all 

of the individual’s assessed health and associated 

care and support needs. …. Although the CCG is 

not bound by the views of the LA on what services 

the individual requires [the LA’s assessment [of 

what the person needs] … will be important … .

Care Planning

Cost ceilings

• In 2017 the Equality and Human Rights Commission 

(EHRC) wrote to 43 CCGs that were imposing ‘cost 

ceilings’ for the those eligible for NHS CHC. 

• The EHRC considered these policies conflicted with 

ECHR Article 8, the UN CRPD Article 19 and the 

Equality Act 2010 s149. 

• In May 2018 the EHRC reported that these CCGs 

had ‘demonstrated that they are in the process of 

revising their policies, meaning further legal action is 

not necessary at this time’ 
EHRC NHS u-turns on discriminatory policies (31 May 2018).

2012 Regulations (reg 21) ~ a CCG must 

accept and action the FTPT

National Health Service Commissioning Board

and Clinical Commissioning Groups (Responsibilities 

and Standing Rules) Regulations 2012 SI No 2996.

Fast track Pathway tool

https://www.equalityhumanrights.com/en/our-work/news/nhs-u-turns-discriminatory-policies
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Statistics 2018-19 Q1

Standard   F-T         Total

16,747       21,807   38,554    completed assessments

4,463       21,807   26,270 eligible

4,421       18,801   23,220 no longer eligible

Conversion rate 

(ie assessments resulting in eligibility decision) 

Standard NHS CHC        27%

Fast Track  NHS CHC   100%

244 No individual identified through the Fast Track 

Pathway Tool who is eligible for NHS Continuing 

Healthcare should have this funding removed without 

their eligibility being re-considered through the 

completion of a DST by a multidisciplinary team (MDT), 

including this MDT making a recommendation on 

eligibility for NHS Continuing Healthcare

Fast track Pathway tool

Many people in need of palliative care will be eligible for 

standard NHS CHC – indeed it is difficult to envisage 

many people who cease to eligible for Fast-track (eg

because no longer considered to be entering the 

‘terminal phase’)  who will not be so eligible.

The framework notes (para 265) that even if a person is 

not eligible for NHS CHC funding ‘the NHS is expected 

to arrange and fund’ (among other things) ‘palliative 

care and end of life healthcare’ (in addition to from 

NHS-funded Nursing Care).

NHS responsibilities for 

palliative care
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Funding during a dispute

190 … neither a CCG nor a LA should 

unilaterally withdraw from an existing 

funding arrangement  …   

If agreement between the LA and NHS 

cannot be reached on the proposed change, 

the local disputes procedure should be 

invoked, and current funding and care 

management responsibilities should remain 

in place until the dispute has been resolved. 

para 190 Framework 

Carers

2018 Framework para 326

When a CCG is supporting a home-based package where 

the involvement of a family member or friend is an integral 

part of the care plan, it should agree with the carer the level 

of support they will provide. 

It should also undertake an assessment of the carer’s 

ability to continue to care, satisfying themselves that the 

responsibilities on the carer are appropriate and 

sustainable, and establish whether there is an ‘appearance 

of need for support’, which would mean that the carer 

should be referred for a carer’s assessment … .

Carers

2018 Framework para 327

The CCG may need to provide additional support to care 

for the individual whilst the carer(s) has a break from his or 

her caring responsibilities and will need to assure carers of 

the availability of this support when required. 

This could take the form of the CCG providing the cared-for 

person with additional services in their own home or 

providing the necessary support to enable them to spend a 

period of time away from home (e.g. a care home). 


